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IMPABO KAK BBIPA’YKEHUE CITPABEJJINBOCTU

Wnest cipaBeyTuBOCTH TipaBa 3aHsiia I0CTOMHOE MecTo B Tpyaax 3apyoesxusix (M. Kant, I'T'erens, 1. Pons, /1. Munb u
np.) n oredectBeHHbIX (I1.1. HoBropomnes, b.1. Unuepun, C.C. Anekcees, B.K. babaes, b.M. bapanos, B.H. KynpsiBaiies,
B.H. Kapramos, E.A. JIlykamesa, H.C. Manewnn, I'B. Mansues, H.I1. Mary3os, A.B. Mansko, B.C. Hepcecsni, E.M. Opau,
C.B. Ilonenuna, A.®. Yepaanues u ap.) ucciaenonaresneir. 1 a1o He ciydaiino. [IpaBo ecth He TOIBKO 001Iast Mepa
cB000 161 [ 1], HO 1 00IIIast MEpa CIIPaBEeITMBOCTH. AKCHOMO# cTajI0 BeipakeHue: «CBOOOIHOE Pa3BUTHE KAXKIOTO €CTh
YCIIOBHE CBOOOIHOTO Pa3BUTHA Bcex». VIHBIMHU clioBaMH, ITpaBoBasi CBOOOAa OTHOTO HHAMBHA MOXKET OBITH IPH HAJIH-
YHM TaKo# ke cBoOoabl y apyroro. CBobona, ciegoBaTeIbHO, COCTOUT B BO3SMOXKHOCTH JIeNaTh BCE, YTO HE BPEIUT
JIpyromy. I'eHeTHUECKN TaHHOE MOJIOKEHUE CBA3AHO C «30JI0THIM NPABHIOM» HPABCTBEHHOCTH — (HE) MOCTyMal 1O
OTHOIIICHHIO K IPYTHM TaK, KaK ThI (He) XOTeJI Obl, YTOOBI OHHU MTOCTYITHJIH [T0 OTHOIICHHO K TeOe. Bin30cTh npruBe 1EHHBIX
BBICKa3bIBAaHUN CBUICTENECTBYET O TOM, UTO KaK B MOpaJIH, TaK U B IIPaBe HE HCKIIIOYAETCs, a, HA0OOPOT, O’KUIACTCS
OoTrpaHUYEHHE CBOOOIBI (CaMOOTpaHUYCHHE), Oa3upYyIOIIeecs Ha COTIIACHH, YCTYTIKaX, B3AUMHOM Y4ETE€ HHTEPECOB.

B orinume ot cBo0O1bI, PEIoararolieii BO3SMOXKHOE IIOBEICHHE, CIIPaBEAIMBOCTb TPeOyeT J0JKHOT0, 00s13aTeIb-
Horo noBeneHusi. CB00010i (MpaBamMu ¥ CBOOOIaMHU) B TOM HJIM MHOM CJIy4ae YeJIOBEK MOXKET HE BOCIIOIb30BaThCS,
MIOCTYMATh e HECTIPABEUTHBRO 3ampereHo. « OCyIecTBICHUE TPaB U CBOOO YeIOBEKa U IpaXKIaHWHA HE JOJDKHO Hapy-
marth npasa u cBoOob! Apyrux auiy (4. 3 ¢tT. 17 Konctutynuu P®). TTosToMy Bceraa cyniecTBoBajia U CyIIECTBYET
npo0iieMa, Kak ypaBHOBECHTB, C/ICNIATh IIPABMUIILHOM, TO €CTh CIIPABEIUINBOIL, CBOOO Y 001IeH s. «]IpaBo —3T0 COBOKYII-
HOCTb YCJIOBHMA, TPH KOTOPBIX MPOU3BOJI OHOTO (JIUIIA) COBMECTHM C IIPOU3BOIIOM IPYTOTO» [2], - TAK ONPEIENINI COUe-
TaHue CBOOOIbI M CIIPABEJIMBOCTH BEJIMKUI HeMeLkuit punocod u paBosen 1. Kaur.

MOHO BBIJICUTD JIBE TPYMIIbl YCIOBUN, ONPECISIOUIMX MEPY CIIPABEAJIMBOCTH IIPaBa: yCIOBUS IPABOBOT'0O PaBEH-
CTBa M YCJIOBHSI IPABOBOT'O HEPABEHCTBA.

YcnoBusi popMabLHOTO (PABOBOI0) PABEHCTBA. B 00111eCTBEHHOM CO3HAHUH M O0IICCTBEHHOM MPAKTHUKE IPOYHO
YTBEPANUIACH MMO3UIIHS O CITPABENTNBOCTH KaK Mepe paBeHCTBa. CyIecTByeT Jake MHEHHE O COBITAJICHUH, TOXKICCTBE
CITPaBCIJIMBOCTU U PaBCHCTBA. I_IaHHOG MHCHUE HE TOYHO, HO HCCOMHEHHO TO, YTO PAaBCHCTBO — Cy6CTaHHI/IH CIipaB€aJIn-
BOCTH, BAKHEHUILNN SJIEMEHT €€ COIEpKaHMsL.

Koncrutymms PO, opueHTHPYSICh Ha MEXTyHApOIHbIE CTAHAAPTHI, HE TONBKO 3aKPEIUIACT, HO U PACIIUPSCT epeucHb
(haKTOPOB, rAPAHTUPYOIINX MPABOBOE PaBEHCTBO (CT. 19,4. 2 ¢T. 6,4. 4 ¢T. 13,4. 2 ¢cT. 14,9. 4 c1. 32,9. 3 cT. 62 U T.11.).
TepMI/IHOJ'[OFI/I‘IeCKI/I O9TO BBIPAXKCHO HE TOJIBKO B CJIOBAaX «paBHLI», ((paBHBIﬁ)), «HapaBHE», HO U <<1<a>1</:[51171», «HHUKTO».

HWrak, cripaBeIIMBBIM, IIPEIK/IC BCETO, CUYUTACTCS TO, YTO «...OMNHAKOBO MpriiaractTcs ko Bcem» [3]. C popmanbHo-
IOPHUINYECKOM TOUKHU 3PSHNUS 3TO U BEIPAKACTCA B PABEHCTBE IEPE 3aKOHOM U cyioM. OHO BKITIOYAET B ceOsI MPU3HAHNE
HEOOXOIMMOCTH OIMHAKOBOW MPaBOCYOBEKTHOCTH, PaBHOIIPABHUS, PABHON BO3ZMOXKHOCTH ISl OCYIICCTBICHHS MIPaB U
cB0001, COAIAHCUPOBAHHOCTH MPaB 1 00S3aHHOCTEH, OJIMHAKOBOTO PUMEHEHHS 3aKOHA KO BCEM, HCIIOJIb30BaHHE PaB-
HBIX OCHOBAHUH OTpaHUYEHU IIpaB U cB00O. PaccMOTpiM Ha3BaHHBIE TPOSBICHUS PAaBEHCTBA OAPOOHEe.

Oounarosas npasocydovexmuocms. JlanHast hopma paBeHcTBa chopMyrpoBaHa B ¢T. 16 MexIyHapOIHOTO MMaKTa
O I'paXJaHCKHX U MMOJIUTUYCCKUX IpaBax: ((Ka)i(}lblﬁ YCJIOBCK, IAC ObI OH HU HaxoauJiCd, UMECT IpaBO Ha ITPU3HAHUE €TO
mpaBocyObekTHOCTHY. [Iprn3Hanue mpaBocyObEKTHOCTH — 3TO IPU3HAHKE 32 KaXKIBIM YEJIOBEKOM CIIOCOOHOCTH UMETh
TpaBa U HECTH 0053aHHOCTH (ITPABOCIIOCOOHOCTH) U CIOCOOHOCTH CBOMMH JICHCTBUSIMU MTPHUOOPETAThH U OCYIIECTBISATH
TpaBa, Co3/1aBaTh JyIs ce0s1 00S3aHHOCTH U UCTIONHATH UX (Aeecrioco0HoCTh). OOpeTeHne npaBa-1eecrnocoOHOCTH Ipe-
BpalllaeT uelloBeKa 13 00bEeKTa IpaBa B CyObeKTa IpaBa, 00J1a/1arelisi pPaBHOTO CO BCEMH YelI0OBEUECKOTO JOCTOMHCTBA U
CBOOOTBI.

Pasnonpasue. 310 paBeHCTBO B 00J1aJaHUN BCEM KOMITJICKCOM KOHCTUTYIIMOHHBIX IIPAB 1 CBOOO/ YeTIOBEKA U TPak-
JaHWHa, MPU3HAHHBIX U FTapaHTUPOBAHHBIX B Poccun cornacuo 06IHerI/I3HaHHI)IM MIpUHIUIIAM U HOpMaM MEXITYyHaApOoa-
HOT'O ITpaBa. PaBHOHpaBI/Ie MOJKHO Pas3JCiInTh Ha ABC I'PYIIbL: paBEHCTBO B IIpaBax 4Y€JIOBCKa U PAaBECHCTBO B IIpaBax
rpaxnanuHa. Kak B 1r000M rocymapcrse, B Poccuiickoii denepaiinu mpaBaMH 4e0BEKa B paBHON Mepe 00/1a1ai0T BCe
(I)I/ISI/I‘-ICCKI/IG JMaa — rpaxxJaane, MTHOCTPAaHHBIC I'paXXJIaHe U JIMIa oe3 rpaxxJaaHCTBa. HO3TOMy HEAOMMYCTUMO HAJCIATH
rpaxaad Poccun 60mbpImM 00beMOM IIpaB YeI0BeKa 110 CPaBHEHHUIO, HAIIPUMED, C TPAXKTaHMHOM IPyToro rocyaapcTBa.
Uro kacaeTcs mpaB rpaXkIaHNHA, TO 001aaTh HIMU B PABHOM CTETIEHU MOTYT JIMIIb pOCCHIICKHE Tpakaane. Vl nMeHHO
MTOCIICTHUM FOCYIapCTBO 00S13aHO TapaHTHPOBATh PABEHCTBO B IIPaBaXx.

Pasnvie 603moorcnHocmu ona ocywecmsnenus npas u c60600. O paBHBIX BO3MOXHOCTSIX IIPH peau3aliy MpaB 1
cB000[ cka3aHo B 4. 3 cT. 19 Koncturynuu P®: «MyxunHa 1 )KEHIIMHA UMEIOT paBHBIE TIpaBa U CBOOOBI M paBHBIC
BO3MOYKHOCTH MX peaniu3anuny. [[ymaercs, 06110 ObI 11e51ecO000pa3Hee 3aKPEnTh MOJ0KEHUE 00 OMHAKOBBIX BO3MOXK-
HOCTSIX TIPH UCIIOBb30BAHNH IPaB B oTAenbHOU cTathe Konctutynuu PO, nmpuaas eif Bceobiiee 3HaYEHNUE, a HE TOIBKO B
IUTaHE PaBEHCTBA MMOJIOB. B cnokuBIIeiics cutyannu renecoodpasHo 4. 3 c1. 19 Koncruryrmn PO B KOHTEKCTE paBHBIX
BO3MOYKHOCTEH TOJIKOBATh PACIIHPHUTEIILHO, PACIIPOCTPAHSIA €€ ICUCTBHE Ha BCEX CYOBEKTOB HE3aBUCHUMO OT KAKUX-JIHO0
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00CTOATEIBCTB (T10J1a, PACHI, A3bIKA U T.1.). PaBHBIE BO3MOKHOCTH B OCYIIECTBIICHHUH IIPaB M CBOOO/] CTAaHYT PeaIbHOCTHIO,
€CJIN K&KIOMY YeJIOBeKy 00eCIeYBaroTCsa CBOOOa BEIOOpa M aKTUBHOW IeATEIbHOCTH, BO3MOXKHOCTD IIPUOETHYTH K
caMo3all1Te U 3alIUTE CBOUX IIPaB, OJIMHAKOBBIN JOCTYII K IPAaBOBOW MH(OPMALIUH, ITOTy4YeHHE KBaIU(UINPOBAHHOI
IOPUINYECKON TOMOIIH, K IPaBOBOMY OOYYEHHIO U BOCIIMTAHUIO  T.1. Tak, HapuMep, 1o CMbICy cT. 3 3akoHa PD «O
3alIKTe MPaB NOTPeOUTENEH» sl HATMYHUS PABHBIX BOZMOXKHOCTEH B peallM3alliy MpaB NOTPEOUTEN sl HEOCTATOYHO
3aKOHOJIATEIbHO 3aKPEMHUTh ITpaBa MOTPEeOUTENs, OTBETCTBEHHOCTH 3a MX HapyuieHne. Heobxoanmo Taxske 1aTh JHOAIM
HOTPEOUTENBCKOE 00Pa30BAHUE KIIOCPEICTBOM BKIFOUEHHSI COOTBETCTBYIONIMX TPEOOBAaHHH B TOCY/IapCTBEHHBIE 00pa-
30BaTeIbHBIC CTAHAAPTHI M 00111e00pa3oBaTebHbIC U TPO(ECCHOHATBHBIE IPOTPAMMBI, a TAK)KE TIOCPEICTBOM OpraHu-
3aIlUK CUCTEMbI HH(GOPMAIMHU OTPEOUTEIECH 00 HX MpaBax ¥ 0 HEOOXOIUMBIX ICHCTBHSX I10 3aIUTE 3THX MpaBy. [107100-
HBIE HOPMBI JOJIKHBI OBITh B IPYTUX 3aKOHAX, KOT/IA peyb UAET O PABHBIX BOZMOKHOCTSIX PEaTH3alM [TPaB YyeIOBeKa 1
rpa’kAaHIHA.

Coanancuposannocms npas u ooszannocmet. IIpaBoBasi CripaBeUIMBOCTh MPEAINOJIAracT paBHyO Mepy MpaB H
obs3anHOCTEH. B 4. 2 cT. 6 Korctutyrmu PO ycraHOBIeHO, UTO «KaskIbli rpaskgannH PO obnanaet Ha e€ TeppuTopHu
BCEMHU ITpaBaMH ¥ CBOOOIaMHU U HECET paBHBIC 00sI3aHHOCTH, TTpeaycMoTpernbie Koncrutynueit Poccutickoii ®enepa-
1um». B3anMocBs3b paB U 00s13aHHOCTEH — 3aKOH ITPaBOBON MaTepuy. Hanndne npas 03HauaeT v HaJIM4ue 00s13aHHO-
cteil. CxeMaTH4HO 3TO BRIVISINT TaK: TIPaBy JIUIa A COOTBETCTBYET 0053aHHOCTH JuIa b B TOi ske Mepe, B Kakol IpaBy
nuna b cootBeTcTBYeT 00s13aHHOCTH NuIa A. JIFo0oe He 0OCHOBaHHOE Ha 3aKOHE H3MEHEHHE OanaHca MEXIy ITpaBaMu U
o0si3aHHOCTSIMU JIUIT A U b Ben€T Kk HapyIIeHHI0 paBEHCTBA, a 3HAYUT, K HECIIPABEUTMBOCTU. B cOBETCKOH, a 3aTeM B
poccuiickoii meyaTy HeOTHOKPATHO 00paIagoch BHUMaHNUE Ha HEPABHOE MPOIIECCYaTbHOE TOIIOKEHNE MEXKTY TAKUMH
YYaCTHUKAMH YTOJIOBHOT'O TIpOIlecca, KaK MoA03peBaeMblil, OOBUHSAEMBINA ¥ TIOTEPIEBIINNA. B yacTHOCTH, HA TO, YTO
YrOoNOBHBIN MIpOIlecC OPUEHTUPOBAH MPEKIE BCETO Ha 00eCIeUeHre HHTEPECOB T0A03PEBAEMBIX U 00BUHsAEMbIX. C
BBEJICHUEM B JIHCTBHE HOBOTO YTOJIOBHO-TIpoLecCyanbHOro kogekca Poccuiickoit @eaepannu nporeccyaibHOE MoJIo-
JKCHHE IOTEPIICBILIETO 3HAUUTENBFHO YIYUIIHIOCH (ZOCTaTOYHO CPAaBHUTH CT. CT. 42 1 46, 47 YIIK P®). OxHaxo 3ak0HOM He
MPEAYCMOTPEHO NMPEI0CTABICHUE OTEPIIEBIIEMY, TayKe €CIIN OH OeieH, OSCIIaTHOTO 3alUTHHKA. [ 0cy1apcTBO ora-
YHMBAET TPY/ aJ1BOKATA I10 3aI[1Te YOUIMIIBI M HE JKeJIaeT ClIeJIaTh TOTO e JJIsl POACTBEHHUKOB YOUTOTO. DTO OOBSCHSIIOT
TEM, YTO B MHTEePECax MOTEPIIEBIIIEr0 TPYAATCS CIEA0BaTeNb U MPOKypop. [la Hudero nmogobHoro! YV cienosarens 3aiada
co0paTh T0Ka3aTeNbCTBa, Y IPOKypopa Ha Ipolecce — MoaAep kaTh 0OBUHEHNUE, Y Cy/la — yCTAHOBUTh BUHOBHOCTB MM
HEBUHOBHOCTB, OIIPE/ICIIUTh MEPY HaKa3aHUsl, y a/IBOKaTa MOJICYANMOTr0 — J0OUTHCS JIMO0 OnpaBIaHust, TM0O0 CMSITUYeHHUS
HakazaHus. JKepTBbI MpecTyIIIEHUI HEPEIKO OCTatoTes 6e3 MOmKHOH 3amuThl [4]. bonee Toro, MOHATHE «3aIIUTHUKY»
BOOOIIIE HE yHOTpeOnsieTcss oTHOCHTEeNbHO noTeprnesinero. CortacHo cT. 49 YIIK PO «3anmTHUK — TUII0, OCYIIECTBIISIO-
I1ee B yCTAaHOBIEHHOM HacTosmuM Komekcom mopsiake 3aliuTy npaB 1 HHTEPECOB MOI03PEBACMBIX U OOBHHIEMBIX H
OKAa3bIBAIOIIEE UM IOPUANYECKYIO IIOMOIIb TIPH TPOU3BOJICTBE TI0 YTOJIOBHOMY JICITY».

[TorepneBiieMy [uis 3aIIMTHI IPaB U 3aKOHHBIX HHTEPECOB JaHO MPABO MPUIIIacUTh npecTaButens (cT. 45 YIIK PD).
Ho paznuyune Mex 1y MHCTUTYTOM 3allliTHUKA U TIPECTaBUTENs Becomoe. ObecnedeHne noao3peBaeMomMy, OOBUHIEMO-
My TpaBa Ha 3alUTy BBIJIEICHO B Ka4eCTBE caMOCTosITeIbHOr0 mpuHIuma (ct. 16 YIIK P®). [IpenycmoTpeH mupoxuii
nepedeHb CirydaeB 00s3aTenpHoro yuactus 3amuTHUKa (cT. 51 YIIK PO), a Takke BO3SMOKHOCTB OIUIATHI €0 TPyZa U3
(denepansHoro Oromkera (ct. 50 YIIK P®). Huuero mogo0HOro He yCTaHOBICHO ISl PSACTABUTEIIS TOTEPIICBIIICTO.
[ToaTOMy HE yAMBUTENBHO, UTO 32 UCTIBITHIBAIOIINX (DMHAHCOBBIC 3aTPYTHEHHUS IIOTEPIIEBIINX YaIIle BCETO HEKOMY 3aCTy-
nUThCA. 1 3TO pu TOM, YTO Ha MOTEPIIEBIIEM JISKHUT LIEIIBII KOMILIEKC 00s3aHHOCTEH, 32 HECOOIOICHUE NI HEHCIION-
HEHHE KOTOPBIX yCTaHOBJIEHA IOPUANYECKas OTBETCTBEHHOCTh, B TOM 4Hcie 1 yrojoBHas (cT. 42 YIIK PD). Y o6BuHse-
MBIX ITOTOOHBIX 00s13aHHOCTEN PocTo HeT. He 3Has kak cebs 3auTuTh 1 60SCh BCET0, MOTEPIEBIINii BeAET ceOs macCcuB-
HO ¥ 4acTO OCTaETCs B TPOUTPHIIIIE, 2 OOBUHAEMBIH, HCTIOJIB3YS IIOMOIIb a/IBOKATA, OLTHOKH CIIEACTBHS, BBIXOIUT «CYXUM
13 Bo/bl». Takas HecOaaHCHPOBAHHOCTD ITPAB U 003aHHOCTEN CTOPOH OOBHHEHUS M 3aIIUTHI (ITOTEPIIEBIIETO U IOA0-
3peBaeMoro, 0OBHHAEMOTr0) MPOTHBOPEUUT KOHCTUTYIIMOHHOM HOpME 0 paBeHCTBE U CT. 15 YIIK PO.

Oounaxoeoe ko 6cem npumeneHue 3akoHd. PaBeHCTBO mepes CyoM SBISETCS BaXKHEHIIINM JTOTIOTHEHUEM K PaBEH-
CTBY IIepel] 3aKOHOM. 3aKOH ACHUCTBYET TOTZa, KOTJa OH peannsyercs. B cucreme obecriedeHus peain3aiy IpaB U
CBOOOJI Cy/1 3aHUMAET [IEHTpalibHOE MecTo. [I0aTOMyY paBeHCTBO BCeX Iepe; Cy/IOM H CTajlo KOHCTUTYLIMOHHBIM TpeOoBa-
HueM. Ero koHkpeTu3zaius nana B 1. 7 deaepanbHOro KOHCTUTYLIMOHHOTO 3aKkoHa «O cyneOHo# cucteme Poccuiickoit
Deneparun» o1 23 okTaA0ps 1996 1. B Hell 3anmcano, 9TO «CyIbl HE OTAAIOT MPEANOUTEHHS KAKUM-THOO0 OpraHaM, JIUIaM,
YYacTBYIOIIUM B IIPOIEcce, CTOPOHAM IO MPU3HAKAM MX FOCYIapCTBEHHOM, COIIMAaIbHOM, OJI0OBOM, paCOBOM, HALIUO-
HaJIbHOM, SI3bIKOBO# MJIN TIOJIMTHYECKOH IIPUHA/IICKHOCTH. ., @ PABHO U 110 JAPYTHM, HE ITPEAYyCMOTPEHHBIM (heriepaibHbIM
3aKOHOM OCHOBaHMAMY. Cy/Ibl HE BIIpaBe CO3/aBaTh KaKHe-IN00 He OTOBOPEHHBIC 3aKOHOM ITPUBUJIETHH U B IIPOLIECCE
YCTAHOBIICHHS U TIOATBEPKICHUS FOPUINUECKUX (AKTOB, U B IIPOLECCE pa3pelleH s Cropa O Mpase, 3aluTe MpaB u
CBOOOJI, IPUBJICYECHUH K IOPUINIECKON OTBETCTBEHHOCTH, a TAK)KE B MHBIX ciydasx. Hanpumep, Hukakue GakTops! u
00CTOSITEIIECTBA HE TOJDKHBI BIUATH Ha MPUBJICYCHHUE JIMIIA, COBEPIIUBILIETO IPECTYIICHNE, K yTOJIOBHON OTBETCTBEHHO-
ctH. PaBHBIM 00pa3oM e€ TOMKHBI HECTH JIFOU MaTepHaIbHO 00ECTICYCHHBIE U JIIOAN C HU3KUM MaTepHaIbHBIM 10CTAaT-
KOM, JIMIIa, UMEIOIINE MTOCTOSHHOE MECTO JKUTEIBCTBA, M 0€3 OMpeieIEHHOT0 MecTa JKUTEIbCTBA, UMEIOIINE BBICOKOE
JIOJDKHOCTHOE TIOJIOYKeHHE U PAIOBBIC TPaKIaHe, U T.1. B TaHHOM CBA3M IpeACTaBIsAeTCs 000CHOBAaHHBIM MPEIOKECHUE
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psina oOIIeCTBEHHBIX 00BETUHEHNUH, IEMyTAaTOB O IPUHATHH 3aKOHA 00 OTMEHE MPUBMIICTUI ACTTyTaTOB IIPU IPUBJICUE-
HUH K YTOJIOBHOI OTBETCTBEHHOCTHU. B HacTosIIIee BpeMs MpUBJIeYb JeMyTaTa, COBEPIIUBIIETO YTOJIOBHO HaKa3yeMoe
JIesTHHE, TOCTATOYHO CIOKHO, TOCKOJIBKY Ha 3TO TPeOyeTcs Coriacue COOTBETCTBYIOIIETO MPEICTAaBUTEIHHOTO OpraHa.
Kax mpaBuiio, Takoe cornacue naércst kpaiiHe penko. [ToaToMmy oTMeHa 0c000T0 TOpsIKa MPUBICUYCHHUS IEMyTaTOB K
YTOJIOBHOM OTBETCTBEHHOCTH H OyJIET CBUCTEIbCTBOM YTBEPKACHUS ITOUTMHHOTO PaBSHCTBA IIepe]] 3aKOHOM U CYZIOM.

TpeboBaHne OMMHAKOBOTO KO BCEM MIPUMEHEHNUS 3aKOHA B IIOJIHOW Mepe pacrpoCTPaHAETCsl Ha OpraHbl MPOKypary-
PBI, 6€30TIaCHOCTH, MITHIINH, FOCTUIINH, HAJIOTOBOH MOJIMIINH U T.1., TO €CTh Ha BCEX TEX, KTO 10 3aKOHY HaIeIEH MPaBo-
MIPUMEHUTEIFHON KOMIIETCHIIUEH.

Hcnonvzosanue pasnvix 0CHO8aHUIL 02panuyenus npaes u c60000. JleiictByromias Poccuiickas Koncruryius gomyc-
KaeT OrpaHUYeHUsI OCHOBHBIX ITPaB 1 CBOOO YeIOBEKa 1 TpaykKAaHIHA U OIIPECTIIET MX PaBHBIC JJIS BCEX OCHOBAHMS: )
orpaHmyeHus oomero xapakrepa. OHM KacaroTcsi 001I1ero KOHCTHUTYLIHOHHO-TIPABOBOTO CTAaTyca U ONIPEACIISIOT Oy CTH-
MBI€ TIpEJIeIIbl U3bATHI U3 OCHOBHBIX IpaB 1 cBo00 (4. 3 cT. 55 Koncruryimu Pd); 0) orpanndeHus OCHOBHBIX IIpaB B
YCIIOBHSIX Upe3BbIUaitHoro nonoxkenus (4. 1, 2 ct. 56 Koncrutynun P®). OqgnoBpemenHo KoncTutynus onpenenser
MIpeAeIBl YCMOTPEHNS 3aKOHOAATETIS, CIIEA0BATENIFHO, TAKXKE HCTIOTHUTEILHOHN U CyIeOHOM BIACTH, EPEUHCIIsist TpaBa i
CBO0OO/IbI, KOTOPBIE HE MOJISHKAT OrpaHUUEHHIO (4. 3 CT. 56); B) OrpaHUYEHHs] OCHOBHBIX ITPaB U CBOOO]I, 00y CIIOBICHHBIE
0COOEHHOCTSIMHU IIPABOBOT'O CTAaTyca OT/EIbHBIX KATErOPHIA IpaXk/iaH (J0JKHOCTHBIE JIMIA, BOGHHOCIYKAIIIUE, U T.I1.) U
UX OTHOMIEHHUH ¢ rocynapcTBoM. OHM YCTaHABIMBAIOTCS 3aKOHOJATENIEM U MPOBEPSIOTCA CYAOM C YYETOM €HHCTBA
Konctutynun u e€ pacnpocTpaHeHHs Ha BCeX Ipax/IaH U HEOOXOMMOCTH COOTIONCHNS 3aKOHOAATeIeM IPHHIIUIIA CO-
Pa3sMEepHOCTH ITUX OTPaHUYCHHUI CIICIIMAaIbHOMY CTaTYCy JaHHBIX KaTeropuii rpakaaH [5].

YcnoBusi npaBoBoro HepaBeHcTBa. CripaBeUIMBOCTh €CTh Mepa He TOJIBKO PABEHCTBA, HO U HEPABEHCTBA MEXKTY
moneMu [6]. HepaBeHCTBO B MPOTHBOMOIOKHOCTE PABEHCTRY Ipe/IIoiaraeT HEOANHAKOBYIO BETUYHHY (00BEM) IpaB 1
00s3aHHOCTEH, Ha4Ke mpeumyIecTs. OHO He TOTKHO pacTIpoCTPaHATHCSA Ha 00N (KOHCTUTYIIMOHHBIH) IPaBOBOIT
CTaTyC JMYHOCTH, a CIY>KUT JOTIOTHEHUEM K HEMY, OXBaThIBasi POJOBOM (CTIeIHaTbHBIN ) U HHANBUAYAIBHBIN IPABOBOI
CTaTyc JIMYHOCTU. BMecTe ¢ TeM mpaBoBOE HEPABEHCTBO HEJB3ST PACCMATPHBATH KaK BBIHYKACHHOE HCKIIOUEHHUE U3
00111ero mpaBmIIa, KaKk HETATUBHOE OTKJIOHEHHE OT CIOXKHBIIUXCS CTaHAAPTOB paBEHCTBA. [leso B TOM, YTO rpaxaaHe
HAXOJATCS B pa3HOM COIIMATIBHOM TTOJIOKEHHUH, BRITOTHSIOT PA3IHYHBIC COLUATIBHO-TIPABOBBIC PO (TIEHCHOHEPA, CTY-
JIeHTa, pabodero, SKUTETS U T.1.), U 3aKOH, PEKIIE BCETO OTPACIEBOI, HE MOXKET 3TO HE YUUTHIBATh. BaskHO TOBKO, YTOOBI
TaKoe HECOOTBETCTBHUE B IIPaBax 1 00s13aHHOCTSX ObLJIO OIIPABIaHHO PeallbHbIM, 8 HE MHUMBIM Pa3JIMYMeM B IPABOBOM
MTOJIOKEHUH U HE HAHOCHJIO yIepO KOHCTUTYIIHOHHOMY IIPaBOBOMY CTaTyCy YelloBeKa U rpakaaHnHa. Eciu atu Tpebo-
BaHMsI COOJTIOAIOTCS, TO FOpUANYecKas nuddepeHImalys Jroieil HeoOX0MMa 1 MoJIe3Ha.

[Ipu coxpaHeHUH PaBEHCTBA OOIIMX BO3MOXKHOCTEH 3aKOHOAATENFHOE 3aKPEIUICHNE HEPAaBEHCTBA MPEKIE BCETO
BeZIET K HanOOJIBIIIEH BBITO/Ie MEHEE IIPEYCIEBAONIHX [ 7], COLMATFHO MEHEe 3aIUIIEHHBIX IPYTII HACEIeHUs. DTO J10C-
TUTACTCS C TIOMOIIBIO MPABOBBIX JIBIOT. JIbroTa BeIpakaeTcs Kak B OJyYCHUH TOTIOTHUTEIBHBIX MIPaB, TaK B TOJTHOM MIIN
YaCTUYHOM OCBOOOKICHUHU OT HECEHMS HEKOTOPBIX 00s13aHHOCTEH [8]. [IpaBOBBIE IBIOTHI IPEICTABIAIOTCSA OSKEHIIAM,
0e3paboTHBIM, BeTepaHaM H T.J1. Ha3HaueHue JIbroT — BRIPABHUTH (PAKTHYECKOE MOJI0KEHHE CyOBEKTOB, HEPABHBIX B CHUITY
COIMANIbHO-YKOHOMHYECKHUX,, OMOJIOTHUECKUX MPUYHH, CO3AATh JJIs HUX TPUOIU3UTEIHHO PAaBHbIC BO3MOYKHOCTH B I1OJTY-
YEHUH U UCTIONB30BAaHNUH OJ1ar, MpeloCcTaBIsAeMbIX 00mmecTBoM. CIenoBaTeIbHO, TPUHIIHII COIUATIBHOM CIIPaBEIIMBOCTH
TpeOyeT AJIsl JIHLL, Oy YaIOIIUX JIbIOThI, ONPEICIEHHOTO U3bATHS U3 TIPHHIUIIA PABHOIIPABUSI TPAXKIaH, & CAMH JIbIOTHI
MIPHOOPETAIOT KOMIICHCAIIMOHHBIHN XapaKkTep, BBIPAaBHUBAS MX BOZMOKHOCTH C BO3MOXKHOCTSIMH OCTaJIbHBIX JFofeH. JIbro-
ThI Haps/1y ¢ KOMIIEHCATOPCKOI BBIMOJIHSIOT CTUMYJIUPYIONIYIO QyHKIUI0. OHE CIOCOOHBI MOOYXIaTh K OT/JCIbHBIM
BHJIaM OOIIIECTBEHHO MOJIE3HOH AESITeTbHOCTH, CO3/1aBasi OJIATOMPUSTHBIE YCIOBHS TS YIOBIETBOPEHHUSI COOCTBEHHBIX
nnTepecos nuna [9]. Tak, cormacHo 1. 13 c1. 217 HK P® ocBoO0xk1ar0Tcst OT HATTOr000I0KEHHS TOXO/IBI HAJIOTOILIaTe b~
ITUKOB «... [IPH YCIOBHHU MPEACTABICHNS HAJIOTOIJIATEIbIIINKOM TOKYMEHTA, BBIJAHHOTO COOTBETCTBYIOIIHM OPTaHOM
MECTHOT'O CAMOYIIPABJICHHS, IPABICHUSIMU CaJI0BOTO, Ca/I0BO-OTOPOTHOTO TOBAPHIIECTB, IIOATBEPIKIAIOIIETO, YTO MPO-
JaBaeMasi IpOAYKIHSI TPOU3BEICHA HAIOTOILIATEBIINKOM HA IPUHAUICKAIIIEM eMY TN WICHAM €0 CEMbH 3eMEeIbHOM
Y4acTKe, MCIIOIb3yEeMOM IS BEICHNUS JINYHOTO TIOICOOHOTO X03IHCTBA, TaYHOTO CTPOUTEIBCTBA, CaJI0BOJICTBA 1 OTOPO/-
HHUYECTBA. .. ».

ITpaBoBOE MpeUMyNIECTBO AAETCs JIMIIAM, OKa3aBIIMMCS B Xy/AmeM nojoxenuu [10]. Hampumep, cynpyr, He 3HaB-
IIMHA 0 HAIMYUN OOCTOSTEIBCTB, MPEMATCTBYIOINX 3aKII0YCHNIO Opaka (JOOPOCOBECTHBIN CYNPYT), IPH BHIHECEHUH
CYZIOM pEIlIeHHsI O PU3HAHUM OpaKa HeleHCTBUTEIBHBIM BIIPaBe TPeOOBATh BOMEIIECHHU TPUYNHEHHOTO €My MaTepu-
aJBHOTO ¥ MOPAIBHOTO Bpe/ia Mo MpaBUiIaM, IPEAYCMOTPEHHBIM I'PayKIaHCKHM 3aKOHOAATEIHCTBOM (4. 4 cT. 30 CK PD).

ITpaBo Ha BO3MeIIEHNE pEaThbHOTO YIepOa UMeeT OTEPIEBIINIA OT KaOaTbHOM CIIETKH, KOTOPYIO OH BBIHYK/IEH ObLIT
COBEPIINTH BCICACTBUE CTCUCHHUS TKETBIX 00CTOATEIHCTB Ha KpaiHe HEBBITOHBIX 711 ce0s yciaoBusx (cT. 179 K PD).

JIbroTeI MpeoCTaBIAIOTCS HE TOJIBKO OTPACIIIMU MaTepUaIbHOTO, HO M MporieccyanbHoro mpasa. B ct. 89 I'TIK PO
MIEPEYHCIICH KPYT JIHII, KOTOPhIE OCBOOOKIAIOTCSA OT YIIIAThl CYCOHBIX PACXOAOB (MCTILBI — 110 UCKaM O B3bICKAaHUH
aJMMEHTOB, O BO3MEILEHUHN Bpea, MPUINHEHHOTO YBEUbEM, HHBIM ITOBPEKICHIEM 310POBbS, HITH CMEPTHIO KOPMUIIbLIA
n 1.11.). Kpome toro, cormacuo c1.90 I'TIK P®, «cyaps nnm cyn, HCXOs U3 IMYIIIECTBEHHOTO TIOJIOXKEHHUS CTOPOH, BIIPaBe
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OTCPOYHTD HUJIH PACCPOUHTE OHOM CTOPOHE MK 0OCHM CTOPOHAM YIIIATy TOCYAapCTBEHHOM MOIIIMHBI UIH YMEHBIIUTD
eé pazmep».

Oco0ast cuTyalus IpaBOBOTO HEPABEHCTBA HAOMIOAAETCS IIPU PEIICHUH BOIIPOCA O FOPHIMYECKON OTBETCTBEHHOCTH.
31ech CIIPaBeJTUBOCTH COCTOUT B TOM, YTO HAKa3aHUE M HHBIC MEPhI YTOJIOBHO-IIPABOBOI0 XapaKTepa, IPUMEHIIEMBbIC K
JIMITY, COBEPILIMBIIIEMY IPECTYIJICHUE, TO/KHBI COOTBETCTBOBATH XapaKTEePy U CTCIICHN OOIIIECTBCHHON OMACHOCTH Ipe-
CTYIUICHHSI, 0OCTOSTENLCTBAM €TO COBEPIICHUS U TMYHOCTH BUHOBHOTO (cT.6 YK P®). CnenoBarensHo, cripaBeyinBa He
OJIMHAKOBOCTH OTBETCTBEHHOCTH U HaKa3aHWsI, 8, HA00OPOT, X MaKCHMaJIbHast HHAUBH Tyan3arus. CripaBeIuBbIi pH-
TOBOP HE COCTOMTCS, HAIIPUMED, €CJIM HE YUTCHBI [10JI, BO3PACT, CEMEHHOE MOJIOKEHHE, XapaKTePUCTHKA, KPATHOCTh
COBEPIICHUS MPECTYIUICHHSI, 00CTOATEIBCTRA, CMSITYAIOIINC HITH OTATYaOIIIe OTBETCTBCHHOCTh | T.J1. IHauBH Tyan3a-
I[UM OTBETCTBEHHOCTHU U HAKa3aHUs CIIOCOOCTBYET YCTAHOBJICHUE 3aKOHOIATEIICM aJIbTePHATHBHBIX i OTHOCHUTEIIBHO OI1-
peaenEéHHBIX CAaHKIIHA, YTO MO3BOJISIET CYAY B KaXK/IOM KOHKPETHOM CIIyYae YIeCTh BCE 0COOCHHOCTH KaK camoro Ipe-
CTYITHOT'O ICSTHHUS, TAK M JIMYHOCTH MIPABOHAPYIIIUTEJISL.

3HAYUT, OPUIHNUCCKAs CIIPABEUTUBOCTh €CTh MEpPa PABEHCTBA M HEpaBCHCTBA. UTOOBI H30€KaTh HECIPABEIITHBOCTH B
NpaBe, BAXKHO BO3JaTh K&KIOMY B COOTBETCTBHH C €r0 CTaTyCcOM (OOILIUM, CIICIIHATIBHBIM, HHIUBHLYaTbHBIM ), COLIHAITb-
HO-TIPABOBOM POJIBIO, & TAK)KE BKJIAIOM, 3aCYTaMU U YITYIICHUSIMU, BKJIFOUas TPABOHAPYIIICHUS.
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