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YI'OJIOBHASAA OTBETCTBEHHOCTD 3A HAPYHIEHUE
HEINMPUKOCHOBEHHOCTH YACTHOM KW3HHU (CT. 137 YK P®)

B coBpemeHHOM MUpe TIPaBO Ha HEMPUKOCHOBEHHOCTh YaCTHOW KM3HM OTHECEHO K BAKHEUIIIMM IpaBaM 4yelloBe-
ka. CormacHo c1. 12 BceoOmieil gexnapanuu mpaB 4eloBeka "HUKTO HE MOXET IOJBEPraThCs MPOU3BOIHHOMY
BMEIIIATENIECTBY B €T0 JTHYHYIO CEMEIHYIO KM3Hb. .. Ka bl IMeeT Ha 3alIUTy 3aKOHA OT TAKOTO BMeEIIaTeIhCTBA".
Ct. 8 EBporelickoii KOHBEHIIUHU O 3alllUTe MPaB YeJIOBEKa U OCHOBHBIX CBOOOJ rpakaaH riacuT: "Kaxabli demoBex
HMMEET IIPaBO Ha yBAXKCHUE €0 JUYHOU U CEMEMHON JKU3HHU, €ro KWJIUIIA U TaliHbl KoppecnoHaeHuuu. He nomxuao
OBITHh HUKAKOTO BMEIIATENHCTBA CO CTOPOHBI FOCYJAPCTBCHHBIX OPTaHOB B MOJB30BAHME 3THUM MPABOM, 33 UCKIIIO-
YEHHEM BMEUIATEeNbCTBA, IPEIYCMOTPEHHOTO 3aKOHOM M HEOOXOIMMOT0 B JEMOKPATUYECKOM OOIIeCTBE B MHTEpe-
cax TrOCyJapCTBEHHOM M OOIIECTBEHHOW 0€30MacHOCTH MM 3KOHOMHYECKOTO OJaroCOCTOSIHHUSA CTPaHbI, U Ipe-
JIOTBpAICHHUS OCCTIOPSAIKOB MM MPECTYIJICHUH, sl OXpaHbI 3J0POBbS WM HPABCTBEHHOCTH HACEICHUS WIH IS
3aIIUThI IPaB U CBOOOJ APYTUX jmi'".

[IpaBo Ha HEMPUKOCHOBEHHOCTh YACTHOW KM3HM ycTaHOBIEHO cT. 23 Koncrurymuu PO.

B Konctutynuu P® B ct. 55 ckazano: " B P® He nomKHBI H3aBaThCSA 3aKOHBI, OTMEHSIOIINE WITH YIIEMIISIONTHE
npaBa U CBOOOJIBI YeJIOBEeKa M rpaxkaaHuHa. [IpaBa u cBOOO/IbI YeIOBEKa U IPaXKIaHUHA MOTYT ObITh OIPaHUYEHBI
(elepalibHBIM 3aKOHOM TOJIBKO B TOW Mepe, B KaKOW 9TO HEOOXOAMMO B LIENSAX 3aIUThI KOHCTUTYILIMOHHOI'O CTPOS,
HPaBCTBEHHOCTH, 3A0POBBS, MIPAB M 3aKOHHBIX MHTEPECOB APYTUX JIHI[, oOecrieueHrss 00OPOHBI CTpaHbI U Oe3omac-
HocTH rocynapera. B c1. 56 KoHCcTuTyIun nepedncisiores npasa U ¢cBOOOIbI, KOTOPBIE HE MOAJIEKAT OTpaHUye-
HUIO B CBSI3U C YPE3BBIYAMHBIM MTOJIOKEHUEM, K TAKIM IIpaBaM OTHECCHO U MPaBO HA HENPHUKOCHOBEHHOCTh YaCTHOM
KU3HH, TUYHYIO U CEeMEHHYIO TaiHy.

M.H. Maneuna omnpenenseT mpaBo Ha HEMIPUKOCHOBEHHOCTh YAaCTHOM XU3HH KaK "BO3MOXHOCTH 000COOICHHA
YaCTHOM JKM3HHU, CAMOCTOSATEIBHOTO PELICHHs BCEX BOMPOCOB JMYHON XU3HU M 3alPET BMEMIATEIbCTBA TPETHUX
JUI] KPOME CIIy4aeB, MPEeIyCMOTPEHHBIX 3aKOHOM HJIHM COTJAcOBaHHBIX ¢ rpaxaanuHoMm" [1]. CormacHo cT. 24
Konctutynuu P® "c6op n XxpaHeHue, HCTIONB30BaHUE U PACIIPOCTPaHEHNE HHPOPMALIUU O YaCTHOM KU3HU JUIa 6e3
ero cornacusi He jomyckaroTcs'. VckimoueHneM SBISIOTCS JTUINb cOOp, XpaHEHHE, MCIOJIb30BAHNE CBEICHUH O
rpakJIaHWHE MIPU MpoBeJeHNN ciencTsud. Ho u 31eck nMerot mecto orpanudenus. Tak, cr. 56 VIIK npenoctasmns-
€T CBHUJCTEIbCKHI MMMYHHUTET CYIbsIM, IPUCSHKHBIM 3aCelaTelNsaM, aJBoKaTaM, 3allUTHHKAM T0J03peBaeMoro, 00-
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Becrrmk Kpacly

BHUHSIEMOTO, CBSIICHHOCTYXHTeN0, wieHam Cosera dexepanuu, aemyraraMm [ ocymaapcTBeHHoM J[yMbl, a Takxke
rapaHTHpyeT JII00OMY CBHJETEIIO MPAaBO OTKA3aThCsl CBHUIETENLCTBOBATH IPOTHB CaMOro cedsi, CBOEro cynpyra u
JIPYTUX OMU3KHUX POJCTBEHHUKOB.

OO0BEKTOM MpecTyIUIeHHs, TpeaycMoTpeHHoro ctT. 137 YK PO, sBisieTcst 00111ecTBEHHOE OTHOIIEHUE, TPU KOTO-
POM HHU OJTHO JIMIIO 0€3 BOJICH3bSBICHHS JPYTOro JIMIA HE MMEET MpaBa BTOPIraThCs B €ro YaCTHYIO XKU3Hb B (hopMe
COOMpaHMs WM PAcIPOCTPAHEHUS CBEACHUM 0 HeM. /[pyrnMu cI0oBaMU IPH COBEPIICHUH JAHHOTO MPECTYIUICHUS
UMeeT MECTO HapyIUICHHE HETPHUKOCHOBEHHOCTH BOJH IPYTOTO YEJIOBEK, YTO MOXKET MMETh OOJbIINE HETaTHBHBIC
MOCJIEACTBHS B )KU3HU KAXKJOTO YeloBeKa M 0o0IIecTBa B IeoM. M naHHOe IesHHe — OJHO U3 MHOTHX HapyIIeHHUH
HEIPUKOCHOBEHHOCTH BOJIM APYTOTO YEJIOBEKa.

[IpeaMeToM JaHHOTO COCTaBa MPECTYIUICHUS MOTYT OBITh CBEICHHS, COCTABIAIONIYIO JINYHYIO U CEMEHHYIO
TaliHy. Bce 1MuHble U ceMEiHbIe TallHbI MOXKHO Pa3AeuTh HA HUKOMY HE JOBEPEHHbIE TallHbl U TaliHbl, JOBEPEHHbIE
JIFOJISIM OIIpeiesIeHHbIX mpodeccuii. K mocneHuM OTHOCSATCS HOTapualibHas TaiiHa, aJiBOKaTCKas TaiHa, MEIMIH-
cKkas TaifHa, TaiiHa ucroBenu [2].

Crnenyer otmeTHTh, uTo cT.61 "OcHOB 3akoHOmaTenbcTBa Poccuiickoit deneparu 00 oXpaHe 310POBBS Ipaxk-
naH" uMmeeT Ha3zBaHue "BpaueOHas TaiiHa'", XOTS aHAU3 €€ TIO3BOJISIET CAeNaTh BHIBOA O TOM, YTO OTBETCTBEHHOCTh
3a COXPaHHOCTb 3TOW TalHBI PACIIPOCTPAHICTCSA HA BCEX JIUI], KOTOPHIM OHA CTaja M3BECTHA B CBS3H C BBIITOJHEHU-
€M MMH Ipo(eCcCHOHANBHBIX, CIIYKEOHBIX U MHBIX 0053aHHOCTEH, B TOM YHCIIC U HAPOIHBIX lenaureneil. Hanpamim-
BAeTCs BBIBOJ O TOM, YTO HAa3BaHHWE CTAThU 3HAUMTEIBHO YK€ €e cojJiepkaHMs. Bbrino OBl mpaBmiibHEE U3MEHHUTH
Ha3BaHMWE ATOW cTaThu Ha "MeauIMHCKYI0 TalHy".

Koncturynus PO B c1. 22 3akpemiseT mpaBo yeloBeKa Ha ceMeifHyio TaiHy. B cr. 38 Koncrtutynuu ckasano,
YTO CeMbsl HaXOUTCS Mo 3amuToil rocynapctBa. Ct. 150 T'K oTHOCHT ceMeliHyio TaliHy K HeMaTepHaIbHBIM
Osaram, OXpaHseMbIM TPAXKIAHCKHM 3aKOHOZAaTenbcTBOM. CeMelHas TaiiHa BKIIIOYAET JIIOObIE CBEICHUSI O 4acT-
HOW KM3HM ceMbH. ECIIM OJUH W3 YJICHOB CEMBU HE JKENAeT, YTOOBI CBEICHUS, KACAIOIINECs BCEX WICHOB CEMbH,
CTaJI M3BECTHBI TIOCTOPOHHEMY JIHILY, BCE OCTAJIbHBIC YICHBI OTBEYAIOT 3a €€ COXPAHHOCTD.

CyObeKkTHBHas CTOpPOHA JaHHOTO cocTaBa mpectymieHus mo YK 1996 r. xapakrepuzoBanach HE TOJIBKO YMBbIC-
JIOM, HO M KOPBICTHOM MJIM MHON JTHYHON 3aMHTepecoBaHHOCTHIO. DeaepanbHbIM 3aKk0oHOM OT 8 nmekabdps 2003 r. "O
BHECEHUHW M3MEHEHUH W JIOTIOJIHEHMH B YTOJOBHBIN Kojaekc Poccuiickoit denepanuu" 3Tu MpU3HAKU UCKITIOYCHBI.
JUis HacTYIUICHHS OTBETCTBEHHOCTH IO JaHHOM CTaThe JOCTATOYHO YCTAHOBHUTH TO, YTO HE3aKOHHOE COOMpaHue
WM PACIpOCTPAHEHUE 3TUX CBEACHUHN B MyOJUYHOM BBICTYIUICHHH, IYOINYHO JEMOHCTPUPYIOIIEMCS MPOU3BEIe-
HHUH WM CPEJCTBAX MAacCOBOM MH(OPMAIIMU COBEPIIANOCH C YMBILIUICHHON (POPMOI BUHBI HE3aBUCUMO OT MOTHBOB
U 1esied, KOTOPBIMH PYKOBOJACTBOBANICSA CyOBEKT MpPECTYyIUICHUA. J[pyruM HOBOBBEACHHEM ATOM CTAThU SABIACTCS
TO, YTO COCTAB MPECTYIUICHUS CUMTACTCS OKOHYCHHBIM HE3aBHCHMO OT NMPUYMHECHHS BpEAa MpaBaM M 3aKOHHBIM
nHTepecaM rpaxkaad. B To Bpems kak B cT. 137 YK 1996 r. 6b11 ipelyCMOTPEH MaTepuaIbHBINA COCTaB MPECTyILIe-
HUS, IS HATAYUS OKOHYEHHOTO COCTaBa MPECTYIICHUS TPeOOBaIOCh YCTAHOBJICHUE MPUYHMHEHUS Bpena MmpaBaM |
3aKOHHBIM MHTEpEcaM TpaxkJIaH.

C touku 3peHus HOBOH pemakmmu cT. 137 YK P® mpuyuHeHue Takoro Bpena OCTalOCh 32 paMKaMH COCTaBa
NPECTYIJICHUS] U HE BIMSET Ha KBAJIM(UKAIMIO COJESIHHOTO, HO MOXKET OBITh YUTEHO NPH Ha3HAUYECHHU HaKa3aHMSI.
Ortu HoBe/utbl B CT. 137 YK P® CcBUACTENBCTBYIOT 00 YCHJIGHUH YTOJOBHOW OTBETCTBCHHOCTH 3a HAPYIICHHE
HETMPUKOCHOBEHHOCTH YaCTHOM *KM3HM. J[aHHAs HOpMa SABiIsSeTCS 0OIIel MO OTHOIICHUIO K CIIEIUATBbHBIM HOpMaM,
Npe/lyCMaTPUBAIOIINM OTBETCTBEHHOCTh 33 HAPYIIEHHE TaifHbl EPENUCKH, Tele()OHHBIX TIEPEroBOPOB, MOYTOBBIX,
TenerpadHBIX WIM WHBIX cooOmeHui rpaxaad (ct. 138 YK P®), napymeHne HeNpUKOCHOBEHHOCTH KHUJIUIIA (CT.
139 VK P®), pasriamennue TaiiHbl ychIHOBIEHUS (yaouepenus) (ct. 155 YK PO).

B 4. 1 ct. 137 ycTaHOBIIEHA OTBETCTBEHHOCTH O0IIETO CyOBhEeKTa - (PU3MUECKOTO BMEHSEMOTO JIMIIA, TOCTUTTIIETO
16 met. B 4. 2 cr. 137 mpeaycMaTpuBaeTcss OTBETCTBEHHOCTh CIEIHANIBHOIO CYOBEKTa, HCIIOJIB3YIOIIEr0 CBOE
ciyxebHoe mosyoxkenne. OJHAKO UCXOIS U3 TOT0, YTO CyOBEKTOM SBISACTCS HE TOJBKO JIMIO, HCIIOIB3YIOIIEe CBOE
cirykeOHOe M0JI0KEHHE, HO U BBITOJIHSoIIee IpodeccroHabHble 0053aHHOCTH, 3TO OOCTOSITENBCTBO CIEIYET OTpa-
3UTh B CAaMOM TEKCTe 3aKoHa, T.e. B 4. 2 c¢T. 137 YK.

Cr. 155 YK PO umeet oHy 4acTh, U B HEH MPeIyCMOTPEHA OTBETCTBEHHOCTh Kak 00MIero cy0bheKTa, PyKOBOI-
CTBOBABIIETOCS KOPHICTHBIMU WJIM MHBIMH HU3MEHHBIMH TOOYKICHUSAMH, TaK U CICIMAIBHOTO CyOBEKTa, KOTOPOMY
TaifHa YCBIHOBJIEHHUSA (yIOUEPEHHUs) CTajla U3BECTHA B CHIIY CIIY)KEOHBIX MM MPOQECCHOHATBHBIX 005S3aHHOCTEH.
IIpencraBnsgercs, uro B cT. 155 YK P® Ttaxxke cremyeT mpeaycMOTpeTh JIBE 4acTH, B OJHOI M3 KOTOPHIX Oynmer
IpeIyCMOTPEHA OTBETCTBEHHOCTh OOIIEro CyObEKTa HE3aBHCHUMO OT TeX MOOYKIEHHUH, KOTOPHIMH OH PYKOBOJ-
CTBOBAJICS TPH pasIJIAIEHHUH, a BO BTOPOH - CHENHANBHOTO CyOBEKTa JaHHOI'O COCTaBa MPECTYIUICHUS.

Takoe cooTBeTcTBHE O0LIEH U ClIEHUATILHON HOPM, KakuM siBisitorest ¢1. 137 YK u cr. 155 YK, Oyznet B 6oubieit
CTETICHN COOTBETCTBOBATH MPHHLUIY CIPABEATHBOCTH.

CIIMCOK JIMTEPATYPbBI U NPUMEYAHUE
1. Manenna M.H. JInunble HenmymecTBeHHbIe mmpaBa rpaxnaan / M.H. Maxenna. - M., 2000. - C. 184.
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Kprcrnipynerpts

2. 3ampeT Ha pasralieHue MEeIUIIMHCKON TaiHbl cienyeT u3 OcHoB Poccuiickoii denepanuu 00 oxpaHe 370POBbs
rpaxnad (ct. 30, 61), 3akoHa "O mCUXHATPUYIECKON MOMOIIM M TapaHTHUAX IPaB TPaKAaH MPHU €€ OKa3aHUHU'"
(ct. 8,9), 3akona "O TpaHCIUIAaHTAIlUU OPTaHOB U TKaHEW uyenoBeka" (cT. 14).

B 4. 4 ct. 62 OcHOB 3aK0HOAATENHCTBA 00 OXpaHe 30POBBS TPAXKIAH MPEAYCMOTPEHBI Clydyau Mepenadu

CBEJICHHMH, COCTABIISIIOIIMX MEIUIMHCKYIO TaliHy, 0€3 corjacusi BiaJeNblia MM 3aKOHHOTO MPEICTaBUTEII.
[TonoxxeHnsa o HOTapHaJILHOH TaifHe 3akperuieHsl B OcHOBax 3akoHomatenscTBa PO o HoTapuate (cT. 5, 14, 16.

17, 28), Uactpykuun Munuctepctsa roctuiuu PO "O mopsake coBepIIeHUs] HOTapHalbHbBIX ACHCTBUN JOIKHOCT-

HBIMH JIUIIAMH OPTaHOB MCMOJHUTENbHOH BiacTtu" ot 19.03.1996 (ct. 1, 4).

[TpaBo Ha HOTApHUAIBHYIO TaiiHy MUMEIOT KaK Te IpaykiaHe, KOTOpble 00palaTesl K HOTApUyCy, Tak U Ipakia-

He, YIIOMHUHAeMble B JIOKYMEHTaX, C KOTOPbIMU 00paIiaiTcsi K HOTapuycy.

IIpaBuna 06 agBokarckoil TaitHe 3akperuieHsl B @3 "OO6 afBOKaTCKOM AEATENBHOCTH M afgBokatype B Poccuii-
ckoit @eneparun” ot 31.05.2002 (ct. 8). AABOKAT JOJDKEH XPAaHUTh BBEPEHHYIO €My TalfHy KakK BO BpeMs BEICHUS

Jielia, TaK M T0CIe ero OKOHYaHMS.
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